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HALACHIC AND HASHKAFIC ISSUES IN
CONTEMPORARY SOCIETY

198 - BURIAL, DISSECTION AND AUTOPSY - PART 2
OU ISRAEL CENTER - WINTER 2020/21

* In Part 1 we examined the underlying halachic and hashkafic issues connected with autopsy and dissection and we looked at some
of the key sources in Chumash and Gemara.

» We saw that there is a double Torah mitzva to bury the deceased quickly, and if possible before the next morning. This applies to all
parts of the body which were present at death.

* We saw that the main factor which justifies, to some degree, a delay in burial is that which gives more honor to the dead, and
sometimes to the living relatives.

* 4 factors which militate against autopsies and dissections are (a) the mitzvot of burial; (b) the prohibition of ‘nivul hamet’ -
desecrating the dead; (c) the prohibition of benefiting from the dead; (d) the concept of kappara - atonement for the soul which only
begins once burial has been carried out.

* Each of these factors has counterbalancing potential heterim: (a) pikuach nefesh, which overrides almost all prohibitions, but which
must be carefully defined; (b) kavod hamet which justifies a delay in burying some or all of the body; (c) the wishes of the deceased,
which may be more relevant in some cases (kappara) than others (bizayon); (d) pressing need to dissect the body which may justify
nivul hamet eg financial loss, heter agunot etc.

* In this part we will iy’H look in more depth at the poskim who have addressed this over the last 200 years since dissection and
anatomy became more advanced and, in some cases, legally mandated.

A] SHULCHAN ARUCH ON BURIAL
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1t is permitted to delay a burial for someone which is a honor for the deceased. This is especially true of parents, where
longer hespedim and more ceremony at burial is required.
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Rapid burial is also required and delay is not permitted, unless it is bury in Israel, in a family plot, or to follow the
wishes of the deceased. The Shulchan Aruch rules like a famous teshuva of the Rashba who permitted pouring lime onto
a body to dissolve it rapidly and enable it to be transported.
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The Shulchan Aruch rules that burial in the ground is essential, even in a coffin, but preferably without.
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The Shulchan Aruch rules that a body - Jewish or non-Jewish and its shrouds are prohibited to derive benefit from.

* However, most poskim take the position that the benefit from a non-Jewish body is permitted, or the prohibition is rabbinic at most.!

1. See Nishmat Avraham YD p250
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B] AUTOPSY AND DISSECTION - THE EARLY TESHUVOT

* The first modern teshuva on dissection was by R. Yaakov Emden2 in 17373. R. Emden was asked by a student at the University of
Goettingen whether he could participate on Shabbat in the dissection of dogs used in the absence of human material. He responded
that this was prohibited for many reasons. Moreover, in the case of human corpses, whether of Jews or not, he ruled that it was
forbidden to derive any benefit from the body.
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The landmark modern teshuva was given by R. Yehezkel Landau (18C Prague). He clearly rules that an autopsy may
NOT be carried out simply to learn greater surgical skills to treat this disease in the future and save life. Pikuach Nefesh
only overrides halachic prohibitions where it is ‘lefaneinu’ - ie we have a sick person who is now in need of treatment.
In such a situation, even in a case of safek - where the treatment may or may not work, it will still override the
prohibition. However, potential life saving in the future will not justify the breach of any halacha - Torah or rabbinic!
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2. She’elat Ya'avetz 1:41.

3. Coincidentally, it was also in 1737 that the Catholic Church officially sanctioned the practice of dissection for the advancement of the arts and sciences. From the 15th century
onwards, experimental anatomy was stimulated by the desire of artists to portray the human body realistically. Among those who engaged in dissection were Leonardo da Vinci,
Michelangelo, and Raphael.
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The Chatam Sofer (early 19C Hungary) follows the Node Beyehuda. He would allow an autopsy to save a sick person
who requires (or may require) immediate treatment. But he does NOT allow someone to donate their body to medical
research in order to train doctors for the future. That would be prohibited as benefiting from and desecrating a body.
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R. Moshe Schick - student of the Chatam Sofer (mid 19C Hungary) suggests that benefit from dissection would not be
prohibited if the dissection were considered an obligation. Such benefit is considered as derived unavoidably.
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Rav Yaakov Ettlinger (mid 19th Century Germany) rules in an 1851 teshuva that an autopsy may NOT be carried out
EVEN to save the life of another. He bases this on the halachic discussion as to whether one may steal money even to
save one’s life. Some poskim do not permit this, and even those who do are based (at least in part) on the principle that
the owner of the money would themselves be halachically obligated to spend this money to save a life due to the Torah
mitzva of Y7 07 DY TMYN XY - not to stand by while others suffer. However, a dead person is not obligated in any mitzva
and would not have to give up its kavod (which is more valuable in halacha than money), even to save a life.

* However, if that person consented to have their body used for such a purpose, Rav Ettlinger was more open to permit this.
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R. Yosef Saul Nathanson (mid 19C Poland) rules that nivul hamet only applies when it is done without good intentions

and for no pressing purposes. But where there is a pressing need (such as to free an aguna) it is permitted.
To download more source sheets and audio shiurim visit www.rabbimanning.com




5781 - )10 ONIAN  rabbi@rabbimanning.com 4 “'oa

C] HISTORICAL AND POLITICAL DEVELOPMENTS

* The Church was deeply opposed to dissection until the 18th Century, with many of the early church fathers (including Augustine and
Tertulian) railing against it.4

* In 1238, Frederick Il ordered that a corpse should be dissected once every five years for study purposes.

¢ In 1300 Pope Boniface VIl issued a Bull which banned the practice of boiling human corpses (presumably of crusaders who had
died far from their homes) to facilitate their removal to consecrated burial grounds.

* Through the 14th Century, with the establishment of the first universities, works of anatomy began to be publisheds.

¢ In 1543 Andreas Vesalius published the founding text of modern anatomy - De humani corporis fabrica libri septem.

* Islam prohibits the dissection of bodies and this was not practiced in Islamic universities until recent times.

* The 20th Century® brought significant advances in anatomy and pressure mounted significantly to provide bodies for dissection.

* In the US in 1917 when the question was raised by a tuberculosis hospital in Denver, the leading American rabbis maintained an
uncompromising stand against the supply of Jewish bodies for dissection.

¢ In Poland in 1924 the ‘Prosectorium’ in Warsaw demanded the supply of Jewish bodies for anatomical studies?, but the local
rabbinate fiercely resisted the demand. Many rabbis insisted on the ban even if it meant the exclusion of Jews from medical schools or
their estrangement from the Judaism, unless this could provoke measures against the Jewish community in general. The actual
delivery by the Warsaw Burial Society of a Jewish woman's corpse for dissection led to a great upheaval at the time.

C1] THE STRUGGLE IN ISRAEL

* With the establishment of Hebrew University (1918), the matter came to a head in the Yishuv with pressure to form a medical school.
* By 1924 the difficulties were being widely discussed in rabbinical circles, but opposition to dissection of Jewish bodies meant the
University had to carry on without a medical school for over 20 years?, just as had been the case at several Moslem universities.

 With the rise of Israel as an independent state the pressure became so great that an adequate compromise between religious and
medical claims had to be found.

* Negotiations were begun between Chief Rabbi Dr. Isaac Herzog, acting on behalf of the Chief Rabbinate of Israel and Dr. Yaski of the
Hadassah University Hospital at Jerusalem, leading to an agreement whereby post-mortem examinations were sanctioned under the
following conditions: (i) they are legally required; (ii) the cause of death cannot otherwise be ascertained, and this was formally
confirmed by three doctors; (iii) they may help to save the lives of other existing patients, and this was also formally confirmed by three
doctors; (iv) they are required in cases of hereditary diseases to safeguard the health of the surviving relations; (v) the hospital
authorities will carry out the autopsies with due reverence for the dead; (vi) they wil deliver the corpses and all parts removed from them
to the burial society for interment after use.

* R. Herzog confirmed as follows: "The Plenary Council of the Chief Rabbinate of Israel . . . do not object to the use of bodies of
persons who gave their consent in writing of their own free wil during their life-time for anatomical dissections as required for medical
studies, provided the dissected parts are carefully preserved so as to be eventually buried with due respect according to Jewish law."°

* In 1953 similar provisions were embodied in the Anatomy and Pathology Law passed by the Israeli Parliament.

» Some alleged the the provisions of the 1953 Act were open to abuse It was claimed that blank autopsy forms were signed by two
physicians even prior to the death of the patient, so that only one physician would need to sign the order for an autopsy once the
patient died. Physicians were also accused of desecration of the bodies.

¢ In 1961, Dr. Yitzchak Refael became deputy Health Minister and was charged with forming a committee to consider a reform of the
law. The Committee unanimously recommended revising the law to include halachic principles and also prohibit autopsy if opposed by
the deceased or by their family. This was strongly opposed by the Health Ministry which submitted a watered down bill to the Knesset
in December 1964. This triggered massive opposition - some still considering it to be too restrictive and others demanding a return to
the original proposals of the Committee. It was kicked into the long grass because there was an election soon after and it was
considered to be too controversial to vote upon.

« Over the next years, new versions of the proposals were made, each unacceptable to the medical or the religious community.

* In the meantime, autopsies continued to be performed in the major hospitals of Israel over the opposition of families of the
deceased, burial societies and the Rabbanut. Polarization between the medical and religious communities reached a climax with an
incident in the Kaplan Hospital in Petach Tikvah. An autopsy had been performed and the family of the deceased stormed the hospital,
wreaked havoc causing extensive property damage, and physically assaulted members of the medical staff of the hospital.

4. See The Dissection of the Dead in Jewish Law - A Comparative and Historical Study, Rabbi Immanuel Jakobovits, Tradition 1.1 (1958) p.77. See also
https://www.britannica.com/topic/autopsy/Forensic-autopsy

5. The first ‘modern’ work on anatomy was published by Mondino de' Luzzi in 1316, following public dissections at Bologna University.

6. The 19th Century was famous in England for its ‘body snatchers’ who illegally dug up graves and sold them on the black market to anatomy schools which were then unlicensed.
Before the Anatomy Act of 1832, the only legal supply of corpses for anatomical purposes in the UK, pursuant to the Murder Act of 1752, were those condemned to death and
dissection by the court. During the 18th century hundreds were executed for trivial crimes, but by the 19th century only around 50 people were being sentenced to capital
punishment each year. With the expansion of the medical schools, however, as many as 500 cadavers were needed annually. The Anatomy Act of 1832 licensed anatomy schools
and permitted families to legally donate bodies for medical research. There was still public opposition to this through the 1830s and 40s, with mobs occasionally attacking medical
schools. There are reports that Jewish bodies were especially favored for research since they were known to have been buried quickly.

7. This was part of the building antisemitism in Europe in the 1920s and 30s. For more see Jewish History (2012) 26: 327-342 Jewish Students and Christian Corpses in Interwar
Poland - Playing with the Language of Blood Libel, Natalia Aleksiun, Touro College - at https://link.springer.com/content/pdf/10.1007/s10835-012-9163-5.pdf

8. See below the teshuva of Rav Kook concerning the need to bring in non-Jewish cadavers.

9. See Shu't Tzitz Eliezer 4:14. Rav Waldenberg was a member of the Chief Rabbinate at the time,
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* As a result of the incident, the Ministry of Health issued a circular to all hospitals in Israel directing that patients who stipulate that
their bodies not be dissected if they die, should not be admitted to hospitals for treatment!

* This outraged both the religious and non-religious public. Demonstrations were held in Israel and throughout the world demanding
that indiscriminate autopsies cease at once. Many violent incidents ensued in the various confrontations.

* As a result, in 1966 the Rabbanut issued a hardline statement prohibiting all autopsies unless there was an immediate danger to
life. The recriminations became worse and people were even afraid to be admitted to hospital in Israel for fear of an autopsy.1°

* Only with the coming of the Begin government (and with much coalition wrangling) was the Israeli law revised in 1980 to be more in
line with the halacha, giving families the ability in most cases to prevent an autopsy.
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Rav Moshe Feinstein makes it clear that the obligation to bury every Jewish body and to prevent its disgrace is
incumbent on every Jewish person!

* Note that the body of someone with no relatives and no communal standing is considered a met mitzva, the proper burial of whom is
the highest level obligation, such that even the Cohen Gadol must become tamei.

* Also the mitzva of burial with dignity is learnt from the case of the capital criminal who has been executed for the worst of crimes.

« This moral imperative to bury every Jew, irrespective of status, is in direct contrast with the classic position in secular law where the
bodies of criminal, the poor and those unclaimed were treated with disdain and often were the only corpses available for dissection.!!
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Rav Moshe Feinstein requires clear pikuach nefesh to permit an autopsy. Even in a situation where there is a potential
safek pikuach nefesh for a minority of people, he learns from the Gemara in Chulin that the Torah prohibition of nivul
hamet will not be set aside. He certainly will not permit dissection for medical research.
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Rav Ovadia Yosef also takes a hard line on dissection for medical research and prohibits all cases other than immediate
pikuach nefesh which requires the dissection.”

10. Ironically, this drove the pikuach nefesh considerations into reverse and it became permitted for people to agree to an autopsy so that they would be treated and hopefully never
need one!
11. In ancient Rome, Galen’s development of medical knowledge had to manage without any dissection, other than the washed-up corpses of criminals and suicides which were
thrown into the Tiber.
12. The majority position on most issues concerning autopsy was described in detail in a paper prepared by R. Yltzchak Arieli in Torah Shebe’al Peh, Mossad HaRav Kook (1964)
pp40-60. A summary of Rav Arieli’s positions is included in the Appendix.
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D1] WHO OWNS THE BODY?
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13.

0P Y20 3 PON NYT NI DY NN 7Y
Rav Moshe Feinstein insists that a person is NOT the owner of their own body and may not donate any part of if after
death to medical research. This is certainly also true of the family, who have the authority to object to a dissection but
not to initiate one. Rav Moshe rules that all of the body must be buried as quickly as possible and the wishes of the

deceased are to be ignored.

« Other opinions give more weight to the consent of the deceased3.

D2] NON-JEWISH BODIES
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14.
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Rav Kook (in a 1931 teshuva) rules that cadavres of non-Jewish people should be purchased in order to conduct medical
research. He was not concerned about negative reaction from the non-Jewish world (which will likely be negative
anyway). He focuses strongly on the inherent kedusha of the body of a Jew who was elevated in life by Torah and mitzvot.
He also rules that it will not work for a Jew to donate his body after death, since the kedusha stems from the Tzelem

Elokim, which no individual may give away.

D3] WHAT IS CONSIDERED ‘BENEFIT’ FROM A BODY
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13. See Tzitz Eliezer 4:14 who rules that an autopsy may be permitted with the consent of the deceased, even if it is not a case of pikuach nefesh lefaneinu.
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Rav Shlomo Zalman Auerbach prohibits dissection for medical research or training. He negates the argument that this is
not considered ‘hana’ah’ from a body since it is simply looking and learning. Since the benefit is rooted in a prohibited
act - cutting the body, even ‘lower levels’ of benefit will be prohibited. He also negates the argument that benefit from a
body is YWNIN TITI ND - not the ‘normal’ manner of benefit, on the basis that this is relevant only to prohibitions of eating.

* Nevertheless other opinions take the position that only tangible benefits would be prohibited, which would not include knowledge!4.

D4] WHAT IS 'NIVUL’
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Rav Moshe has an important heter regarding autopsies. Any procedure which would be carried out on a live patient will
not be a desecration of the body. This would include removing blood for analysis or endoscopic investigations.

D5] WHAT IS CONSIDERED PIKUACH NEFESH ‘LEFANEINU’

» Some poskim require there to be an actual case of pikuach nefesh or safek pikuach nefesh®to permit an autopsy.

* The Chazon Ish ruled?¢ that in the case of an epidemic or a common condition, this would be considered ‘lefaneinu’ since it was likely
that someone would indeed receive potentially life-saving benefit from this research.

* R.Yechiel Yaakov Weinberg!” ruled that in today’s world of instant communication the practical proximity of other cases in the world
rendered most cases ‘lefaneinu’. Other poskim dismiss this as theoretically true but practically speaking irrelevant since it is almost
impossible that the results of a specific autopsy will indeed be communicated around the world to save life.18

* Some poskim have permitted the taking of skin grafts from bodies for the sake of future burns victims who are not yet injured.

D6] ISRAEL - A NATIONAL PERSPECTIVE
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Rav Herzog permitted dissection on the basis that even otherwise prohibited acts are permitted for longer term pikuach
nefesh. He quotes the halacha that people are permitted to go out on Shabbat to defend the Yishuv and may return home
on Shabbat carrying their weapons, even though the danger has passed. This heter is on the basis that, if we do not
permit them to come home, they may be reluctant to leave and fight. He learns that the same concept applies to
establishing medical schools with anatomy. If we do not allow this, people will not wish to train as doctors.
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14. See Tzitz Eliezer 4:14 and Har Tzvi YD 278 for a range of opinions. On that basis, some poskim advise religious students to watch the dissection but not cut.

15. One example would be where a young person suddenly dies without obvious causes. An autopsy may be required to identify the cause of death so that family members may be
treated.

16. Hilchot Aveilut 208:7.

17. Seridei Eish #22.

18. Some doctors claim that many cases are ‘pikuach nefesh’ simply in order to proceed with an autopsies, many of which are of no medical use at all. As such the testimony of
observant doctors who appreciate the halachic sensitivities is far more influential.
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Rav Benzion Uziel permitted post-mortem dissection for medical training as long as the bodies were not sold. He takes
the view that delaying burial for an acceptable purpose is not a bizayon to the deceased, and that autopsies where a
disease is not properly understood would be considered an acceptable purpose.
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Rav Goren ruled that the State of Israel needs a medical profession which requires doctors to learn anatomy through
dissection. The national need for a medical profession is considered halachically to be ‘pikuach nefesh lefaneinu’.
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Rav Yosef Meshash ruled that there is no prohibition if the dissection is carried out with dignity behind closed doors.

E] FUTURE DEVELOPMENTS?

 The mainstream halachic position in the poskim is definitely to prohibit dissections and autopsies unless there is a clear connection
to pikuach nefesh.

* Nevertheless, as medical science develops, the incidence of autopsies has, in practice, decreased very significantly. Whilst in the
1940s and 50s most bodies underwent some kind of post-mortem dissection, this percentage has decreased in most countries to
single figures and in some places to well under 1%!1°

* The main reason2® for this is vastly improved medical imaging technology - CT, MRI etc - which is far more effective in treatment of
live patients and can also be used post-mortem to remove the the need for almost all dissection2t.

* In medical schools in Israel, some - such as Hebrew University and Tel Aviv University - use Jewish bodies?2. As time progresses more

and more anatomical teaching can be done using high quality modeling and 3D imaging23.
* As such, this is a decreasing problem in practice.

F] FURTHER READING

* Each of the issues raised above is far more complex than we have been able to explain in this brief overview shiur.
* Further reading and information is set out in the footnotes below.24

19. See for instance https://jcp.bmj.com/content/68/8/601 which finds that the mean rate of autopsy in the UK is 0.69% and concludes “The decline in hospital autopsy has
continued relentlessly and, for better or for worse, the practice is on the verge of extinction in the UK.”

20. Another reasons is the increase in deaths in care homes rather than hospitals.

21. My wife’s uncle in Manchester is the Senior Gabbai of the Chevra Kadisha. He related that a significant askan in Manchester, Reb Shlomo Adler a’h, made it his life's work as one of
the heads of the Chevra Kadisha to reduce radically the number of unnecessary post mortems performed. Many post-mortems were carried out for very little reason and the bodies
were often treated without proper respect. He spent years in consultations with coroners, pathologists and their legal departments, and eventually achieved agreement that bodies
could be sent for a scan at the families' expense to a recognized unit, and thus avoid most autopsy dissections. Arrangements are made with a hospital in a nearby town for scans
to be done privately usually out of hours for a cost of around $1000 per case, to be paid by the family. Almost invariably the post-scan report says that no further investigations are
required and the required documentation is issued forthwith. This system is now being adopted in many other Chevrei Kadisha throughout the world. The Moslem community also
uses a similar arrangement in order to avoid unnecessary autopsies.

22. ltis not clear whether this is out of expedience or on principle, given the past tensions on the issue.

23. See https://www.biodigital.com/

24. - Nituach HaMet, Rav Avraham Steinberg, Encyclopedia Hilchatit Refuit - http://www.daat.ac.il/daat/refua/encyc/nituah.htm
- The halachic psak of R. Eliezer Melamed - https://www.yeshiva.org.il/midrash/459
- Nituach Metim - Schlesinger Institute at Shaare Zedek - https://web.archive.org/web/20120514142252 /http://www.medethics.org.il/articles/tora/subject109.asp
- http://www.daat.ac.il/he-il/refua/death
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APPENDIX 1
HALACHIC POSITIONS OF R. YITZCHAK ARIELI (1964)

1. A post mortem examination is a desecration and disgrace to the dead and Biblically forbidden.

2. There is suffering to the soul which is bound to the body when the latter is desecrated.

3. The body of a Jew is holy.

4. If one leaves unburied any part of the deceased, then one transgresses the positive commandment of burying the dead, and the
negative commandments of delaying the burial and defiling the land. There is no rest to the deceased until his entire body returns to
the earth.

5. If the relatives are able to effect burial of the entire body then the laws of Aninut (time prior to the onset of mourning) apply until they
have done so.

6. If any part of the body is missing, then priestly relatives may not actually defile themselves for the deceased?s.

7. Autopsy on a stillbirth is prohibited.

8. In addition to the reasons mentioned above, dissection for medical studies is prohibited because one derives benefit from the dead,
which some but not all Rabbis also state is not allowed.

9. Dissection of the dead to save another person's lie is permitted, provided such a patient is available, and there is a reasonable
prospect that the autopsy will directly save that life. But to save the life of a patient who may present at a future time, autopsy is
prohibited.

10. Autopsy to establish the cause of death is adjudicated like the case of a patient who may present in the future (i.e., prohibited).

11. Autopsies are permitted in cases of hereditary diseases, just as if a patient whose life could be directly saved is at hand.

12. If the deceased in his lifetime freely consented to an autopsy, then many authorities allow it, and it is permitted.

13. Corneal grafts from the dead to the living are permitted, but the transplantation from other organs requires further investigation.
14. The family, while not empowered to permit autopsies, may prevent them. In some cases, anyone can prevent an autopsy.2¢

25. This will present a serious problem for Cohanim who may not realize that part of the body is not being buried and may attend funerals for close relatives which they are actually
halachically prohibited from doing.
26. | am most grateful to my daughter-in-law, Lia Manning, who is currently studying medicine in Hebrew University and shared with me many ideas and sources which were very helpful
in the preparation of this shiur.
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